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Israeli individuals and corporation brought suit against Anerican individual
and corporation, alleging inter alia, breach of contract and breach of fiduciary duty

n connection with arrangenment for United States distribution of conputer software
security system The United States District Court for the District of Col orado, Danie
B. Sparr, J., entered judgnent on jury verdict for claimnt, struck exenplary damage
award of three-mllion dollars on breach of fiduciary duty claim entered judgnent as
matter of |aw against claimnts on tortious interference with prospective business
advant age, and denied claimnt's notion for assessnment of costs. Appeal was taken. The
Court of Appeals, Roszkowski, Senior District Judge, sitting by designation, held that:
(1) conduct of American distributor supported punitive damage award, based on breach of
fiduciary duty theory, even though there had been only a four-dollar actual | damage
award; (2) amount of award was excessive, requiring remttitur; (3) interference with
orospective advantage costs were too specul ative to provide basis for award; and (4)
cl ai mant shoul d have been awarded costs. Affirnmed in part; reversed and remanded in
oart.

[1] FEDERAL COURTS
In diversity case appeal ability of judgment is governed by federal |aw.

(2] ACCORD AND SATI SFACTI ON

Accept ance of payment of unsatisfactory judgment does not, standing al one,

anpunt to accord and satisfaction precluding appeal; in order to act as waiver, party's
acceptance nust be voluntary and i ntended as satisfaction of judgnent.

[ 2] FEDERAL COURTS
Accept ance of paynment of unsatisfactory judgment does not, standing al one,
anount to accord and satisfaction precluding appeal; in order to act as waiver,



44 F.3d 1497
(Cite as: 44 F.3d 1497)

oarty's acceptance nust be voluntary and intended as satisfaction of judgnent.

[ 3] FEDERAL COURTS

Plaintiffs' acceptance of judgnent, which included all owance of four dollars on claim
of breach of fiduciary duty, did not constitute waiver of their right to appeal award;
district court had ordered themto accept judgment in order to be t able to collect on
oreach of contract claim and their acceptance was made under | protest rather than
voluntarily.

[4] FEDERAL COURTS
Court of Appeals reviews de novo granting of notion for judgnment notw thstanding
verdict, applying sane standard as trial court should when deciding notion.

5] FEDERAL COURTS

In reviewi ng grant of notion for judgment notw thstandi ng verdict, Court of

Appeal s nmust view all evidence in |ight nost favorable to nonnoving party, and

then determ ne w thout rewei ghing evidence whether there was evidence upon which jury
could have properly relied in returning verdict for nonnoving party.

[ 5] FEDERAL COURTS

In reviewi ng grant of notion for judgment notw thstandi ng verdict, Court of

Appeal s nmust view all evidence in |ight nmost favorable to nonnmoving party, and

then determ ne w thout reweighing evidence whether there was evidence upon which jury
coul d have properly relied in returning verdict for nonnoving party.

[ 6] FEDERAL COURTS
If there is evidence upon which jury could have properly relied in reaching verdict,
verdi ct must stand.

[ 7] DAMAGES

Under Col orado law, to be entitled to punitive danages on tort claimplaintiff nust
orove beyond reasonabl e doubt that injury conplained of was attended by circunstances
of fraud, malice or wanton disregard of rights and feelings of plaintiff.

[ 8] DAMAGES

There was evidence from which punitive damages could be found under Colorado law in
suit brought by Israeli corporation and individuals against United States corporation
and its principal, alleging egregious conduct in connection with marketing of conputer
sof tware security system devel oped by I srael

conpl ai nants; there were indications that distributor had told lies to
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Israelis, to pit one against other, had fraudulently induced disclosure of trade f
secrets, had excluded Israelis froman interest in Anerican corporation and had t
Mt hhel d prom sed funding for product.

[ 8] FRAUD

There was evidence from whi ch punitive damages coul d be found under Col orado |law in
suit brought by Israeli corporation and individuals against United States corporation
and its principal, alleging egregious conduct in connection with marketing of conputer
software security system devel oped by Israeli conplainants; there were indications that
distributor had told lies to Israelis, to pit one against other, had fraudulently
nduced di scl osure of trade secrets, had excluded Israelis froman interest in Anerican
corporation and had wi thhel d prom sed funding for product.

[9] FEDERAL COURTS

Wwhen court concludes that there is error only in excessive damage award, but no error
tainting finding of liability, it may order remttitur or grant new trial if plaintiff
refuses to accept remttitur.

[10] DAMAGES
Nom nal actual damages can sustain exenplary damage award.

[11] DAMAGES

In determ ning whether punitive award is reasonable court is to consider, (1) nature of
act which caused injury, (2) econonic status of defendant, (3) deterrent effect of
award on others, and (4) relation to conpensatory award.

[12] FRAUD

Punitive damages of three mllion dollars was excessive, in light of determ nation that
oreach of fiduciary duty by distributor of conputer software protection system
varranted four dollars in actual damages, even though jury had concl uded that

di stributor had deliberately attenpted to cause di ssention anong Israeli individuals
Mo had devel oped system precluded themfromany role in market distribution
operations, and refused to nmake prom sed paynments for product devel opnment.

[13] FEDERAL COURTS

Israeli devel opers of conputer protection systemwere not prejudiced by trial court's
refusal to allow expert testinmony regarding |oss of profits, allegedly resulting from
mongful conduct of American distributor of system jury had awarded breach of contract
and fiduciary duty damages in anmounts smaller than admtted evidence woul d have
supported, indicating that adm ssion of evidence
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mul d not have increased award

[14] FEDERAL COURTS
Jury verdict is proper only if supported by nore than scintilla of evidence.

15] FEDERAL COURTS

Wwhen jurisdiction is based upon diversity, Court of Appeals reviews de novo district
court's interpretation of substantive state |aw.

[16] TORTS
To establish claimfor tortious interference with prospective business | relations,
under Col orado law, plaintiff nmust show intentional and inproper | interference

oreventing formation of contract. |

17] TORTS

Def endant can tortiously interfere with prospective business relations, under Col orado
aw, either by inducing or causing third party not to enter into or continue relations,
or by preventing plaintiff fromacquiring or continuing relations.

(18] TORTS

For purposes of determn ning whether defendant has inproperly interfered with
orospective business relations, under Col orado |aw, protected relationship exists only
f there is reasonable likelihood or probability that contract would have resulted, and
mere hope of a contract is insufficient.

[19] TORTS

Def endant had not interfered with prospective business advantage, under Col orado | aw,
men he allegedly told prospective investors in electronic key device not to have any
further dealings with plaintiff; alleged activity occurred before there had been a
meeting with prospective investors, and there was no indication that contract ni ght
oossi bly have devel oped if there had not been interference.

[20] FEDERAL CI VI L PROCEDURE

Trial court erred by denying nonattorney costs to Israeli parties which had prevail ed
n litigation against American proposed distributor of product, on grounds that result
nlitigation was "close" and that suit had been conpl ex; parties had clearly
orevailed, to extent of receiving $500,000 judgnment on breach of contract claimand
navi ng established entitlenent to punitive damages on breach of fiduciary duty claim
and statutory costs could not be withheld for reasons given. Fed.Rules Civ.Proc.Rule
54(d), 28 U.S.C A
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©1499 Patrick D. Vellone, Vinton, Waller, Slivka & Panasci, Denver, CO for plaintiffs-
appel | ants, Gur Shonron, Amram G ynberg and Defendi sk, Ltd.; and Dani el Crupain,
Crupain & Greenfield, New York City, for plaintiff/appellant, Henry Klein.

Donald W Al perstein, Alperstein & Covell, P.C., Denver CO for defendants/ appell ees,
Jack Grynberg and Grynberg Petrol eum Co.

Before KELLY and McKAY, and ROSZKOWBKI, [FN+*] Senior District Judge.

FN* The Honorable Stanley J. Roszkowski, Senior United States District Judge for the
Northern District of Illinois, sitting by designation.

ROSZKOWSKI , Senior District Judge.
This is an appeal from a judgment notw thstanding the verdict entered by the District
Court of Col orado. The suit arose out of a contract between the parties to devel op and
mar ket a conputer software security systeminvented by the plaintiffs. Following a jury
trial in which the plaintiffs essentially prevailed, the District Court struck rmuch of
the *1500 award and entered judgnent as a matter of |aw for defendants. For the reasons
that follow, we affirmthat judgnent in part and reverse in part.

Background
The story of this litigation begins over ten years ago when plaintiffs- appellants Am
Grynberg, Henry Klein and Gur Shonron invented a neans of protecting conputer software
agai nst unaut hori zed copying and piracy. In 1983, they obtained patents in the United
States and |srael, and forned Defendisk L~nmited, an Israeli corporation, to devel op and
mar ket the Defendi sk system Hoping to market the product in the United States, the
olaintiffs sought financing from defendant Jack Grynberg, a sophisticated international
ousi nessman and the uncle of Ami Grynberg. In Decenber of 1983, the parties entered
nto a witten agreenent ("the Decenber agreenent") which provided for the formation of
Def endi sk, Inc., a corporation devoted to researching, developing and narketing the
Def endi sk system Under the agreenent, plaintiffs would contribute the technol ogy and
Jack Grynberg woul d finance the corporation. Defendant agreed to provide up to $350, 000
to cover all costs and devel opnent, to obtain a $350,000 bank line of credit, and to
make paynments at a rate of $39,000 per nonth. Pursuant to the agreenent, 50 percent of
the new corporation would be owned by Jack G ynberg and 50 percent by plaintiffs.
On Decenber 10, 1983, Jack Grynberg incorporated Defendisk, Inc., and appoi nted hinsel f
and two enpl oyees of Grynberg Petroleumas officers and directors. To start operations,
olaintiffs provided confidential and trade secret information and technical support to
def endants. Defendi sk, Inc., enjoyed early success, entering into contracts for the
sal e of the Defendi sk systemto software manufacturers for over $500,000 in revenue,
out relations between the parties soon deteriorated and the business quickly fell
apart. Anpng ot her things, no sharehol ders agreenent was ever drafted, no shares of
Defendi sk, Inc., were ever issued to plaintiffs, and defendant never obtai ned a bank
ine of credit. The parties disagree on the cause of the breakdown. Plaintiffs allege
t hat

Copr. @West 2000 No Claimto Orig. U S. Govt. Wrks



44 F.3d 1497
(Cite as: 44 F.3d 1497, *1500)

Jack Grynberg engaged in a deliberate canpai gn of abusive treatnment, sabotage

and deceit in order to divide the plaintiffs and seize the corporation and the benefits
of the Defendi sk system for hinself. Defendants dispute the facts as presented by
olaintiffs in several respects. There is testinmony in the record to support both
olaintiffs' and defendants' version of the events. However, judging by the verdict, the
ury accepted plaintiffs' account. Defendants do not dispute the factual finding of the
ury that a breach of contract and a breach of fiduciary duty did occur, and the
District Court did not overturn those findings. In addition, when review ng a judgnent
notwi t hstandi ng the verdict, we nust view the evidence in the light nost favorable to
the party which prevailed at trial. For these reasons, we set forth plaintiffs' version
of the facts.

Fol |l owi ng the Decenber agreenent, plaintiff Henry Klein traveled to this country to
orovi de assistance with the start-up venture. Klein was a man of 34 years whose entire
i fe had been focused on mathematics and conputer technol ogy. He was naive and

Jnsophi sticated with respect to the business world, and he was nervous about being in
an unfamliar foreign country.

Shortly after his arrival in Denver, Jack Grynberg began a canpai gn of abusive
treatnment towards Klein, ostensibly to create a division between himand the other
olaintiffs. Defendant told Klein, Shomron and Ani Grynberg conflicting stories, thereby
creating confusion, resentnent and di ssension anong the plaintiffs. For instance,

def endant told Klein that he was being cheated by his partners and encouraged himto
seek a higher percentage of shares than the

dthers, while at the sane tine, he told Gur Shonron and Ani Grynberg that Klein was
creating problenms by asking for a higher percentage of shares. Defendant al so urged
Klein to sue his partners and to place a lien on their interests.

Jack Grynberg's outrageous behavior so affected Klein that he was unable to eat or

sl eep, and he desired to return to Israel. To prevent himfroml eaving, defendant *1501
threatened himw th a phony lawsuit for over $40, 000, 000.

In the follow ng nmonths, defendant falsely represented that he had, issued stock in the
United States conpany, and then persuaded Gur Shonron and AmM G ynberg to provide all
the confidential information and technical support necessary to allow defendants to
oroduce the Defendi sk system wi thout plaintiffs. Jack ! Grynberg al so feigned interest
n, but never followed through on, finalizing a ! sharehol der agreenment with
olaintiffs, fully funding the venture, and placing t Iplaintiffs on the Board of
Directors of the conpany.

At the sane tinme, Jack Grynberg continued to harass Klein and to drive a wedge between
nimand his partners, Am Gynberg and Gur Shonron. Plaintiffs allege ! that defendant:
(1) threatened Klein w thcrimnal prosecution; (2) convinced I Shonron and Ami G ynberg
to joinin a lawsuit against Klein for his alleged Iinpairnent of the Defendi sk System
(3) threatened to sue Klein's attorneys personally; (4) msrepresented to Klein that he
and his nephew Ami Grynberg had a secret agreenent to vote their shares together, which
muld allow themto | control the conpany; (5) msrepresented to Am Grynberg and Gur
Shonron that Klein was demandi ng a greater percentage of the stock; and (6) accused
Klein of stealing the Defendisk systemfroman Israeli professor

By the end of June of 1984, Jack Grynberg had secured conplete control over all | of
the proprietary and confidential information concerning the Defendi sk system
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He drove the conpany's president out and assuned all nanagerial control. He refused to
axecut e a sharehol der agreenent, to issue shares of stock to plaintiffs, or to all ow
olaintiffs a say in the operation of the conpany. He refused to fund devel opnent,
mar keting, or production of the Defendisk system or to provide a line of credit to
enabl e Defendisk, Inc., to begin full scale production. He would not allow Defendi sk,
Inc., to operate independently of G ynberg Petrol eum Conpany. He excl uded the
olaintiffs fromany invol vement in Defendisk, Inc., and instructed his enpl oyees not to
al l ow them on the business prenises. Thereafter, Jack Grynberg sought to obtain an
ndependent patent on the Defendi sk system
Plaintiffs allege that by excluding them from Defendi sk, Inc., defendant kept the
conpany from adapting to a rapidly changi ng technol ogi cal environnent. U timtely, Jack
&Grynberg's actions prevented plaintiffs fromutilizing the wi ndow of opportunity to
successfully market their invention.
In addition to the foregoing, plaintiff Am Grynberg alleges that defendant interfered
Mth his prospective business relations in connection with another security device that
ne invented, the Personal Electronic Access Key ("PEAK").
After the Decenber agreenent, Jack Grynberg i ntroduced Ami Grynberg to potentia
nvest ors who requested the business plan for the PEAK product. Am G ynberg then
schedul ed neetings with the investors, but the meetings never took place. Plaintiff
al  eges that the investors refused to neet with himbecause of a witten request made
oy Jack Grynberg that they refrain fromdoing so. In addition, Am Gynberg alleges
that Jack Grynberg clainmed to have a "grub stake" in the PEAK product, which prevented
nimfromsecuring alternate financing.

Procedural History
In Decenber of 1984, plaintiffs filed suit in the District Court of Colorado alleging
oreach of contract, breach of fiduciary duty, fraud, misappropriation of trade secrets,
and conversion regardi ng the Defendi sk system and Defendi sk, Inc. Plaintiff Am
&Grynberg al so brought a claimfor tortious interference with prospective business
advant age regardi ng the PEAK devi ce. Defendants asserted counterclains sinmlar to those
claims brought by plaintiffs, as well as a claimfor unjust enrichnent relating to the
PEAK devi ce.
The case was finally brought to trial in February of 1992. After six weeks of
testinmony, the jury awarded Am Grynberg $166, 000, Gur Shonrtron $166, 000, Henry Klein
$186, 000, and Defendi sk, Limted, $1.00 on the breach of contract claim They awarded
sach plaintiff $1.00 in actual dammges on the breach of fiduciary duty claim and
$1, 000, 000 each to Ami Grynberg, Gur Shonron and Henry Klein in exenplary damages. They
*1502 awarded Am Grynberg $Zoo, ooo in actual dammges and $350, 000 in exenpl ary damages
on the tortious interference with prospective business advantage claim The jury found
n favor of defendants on the remainder of plaintiffs' claim. The jury also found in
favor of defendants on the counterclaimfor unjust enrichnent and awarded $10,000 in
damages. Judgnent reflecting the jury's verdict was entered on March 31, 1992.
On June 24, 1992, the District Court held a hearing on post-trial notions. At that
time, the court entered judgnent as a matter of |aw striking the exenplary damage
awards for breach of fiduciary duty. The court also entered judgnent as a matter of |aw
for defendants on the claimfor tortious interference with prospective business
advantage. Finally, the court denied plaintiffs' Mtion
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for Assessnment of Costs, directing that each party cover its own costs of litigation

Thereafter, plaintiffs sought to collect on the breach of contract, but in order to do
50 were required by the District Court to accept the $4.00 in actual danmmges awarded on
the breach of fiduciary duty claim They accepted the $4.00 under protest and
thereafter filed a tinmely appeal. Plaintiffs raise several issues on appeal: (1) that
the District Court erred in entering judgnent notw t hstanding the verdict striking the
ury award of punitive damages for breach of fiduciary duty; (2) that the District
Court erred in barring the plaintiffs fromoffering certain evidence of |lost profits
Mth regards to the claimfor breach of fiduciary duty; (3) that the District Court
arred by entering judgnent notw t hstanding the verdict for defendant on the claimfor
tortious interference with prospective busi ness advantage; and

(4) that the District Court erred by failing to award costs to plaintiffs as the

orevailing parties. [FN]

FNI. Along with their brief, Defendants filed a Motion to Strike from Appel | ants’
Appendi x Itens not in the Record. The objections to Appellants Proposed Exhibit
133 and Proposed Exhibit 152 which pertain to the PEAK device need not be deci ded
because of this court's holding on that claim Appellants' Exhibit 70 (tax return
of Jack Grynberg) is properly included in the briefs because a review ng court
may undertake a post-trial determination of the Defendant's econom c status for
pur poses of reviewing a punitive award (See Pacific Miutual Life Insurance Co. V.
Haslip, 499 U.S. 1, 22, IlIl S.Ct. 1032, 1045-46, 113 L.Ed.2d | (1991)); and

Def endants' opposition to portions of the Vener Deposition is noot because
Plaintiffs have no objection to striking those portions of the deposition.

Def endants also filed a Motion to Include Certain Itens Wthin Suppl enenta
Appendi x. W& admit these itens based on I10th Circuit Rule 10.3.3.

Wai ver of Right to Appea

[1] Defendants first argue that plaintiffs have waived their right to appeal by
accepting paynment of the total judgment entered by the District Court for $518, 005.
[FN2] They contend that acceptance of the $4.00 awarded for breach of fiduciary duty is
a satisfaction of that claimfromwhich an appeal cannot be taken, and that plaintiffs
cannot accept the benefits of a judgnment while at the sanme time working to overturn

t hat judgment.

FN2. In a diversity case, the appealability of a judgment is governed by 1
federal law. United States ex rel. H & S Industries, Inc. v. F.D. Rich Co., 525
F.2d 760, 764 (7th Cir.1975)

(2] Defendants' argunent is in error. Acceptance of paynent of an unsatisfactory
udgnment does not, standing al one, amobunt to an accord and satisfaction precluding
appeal. United States v. Hougham 364 U.S. 310, 312, 81 S.Ct. 13, 15-16, 5 L.Ed.2d 8
(1960) .In order to act as a waiver of appeal, a party's acceptance nust be voluntary
and i ntended as satisfaction of the judgnent. H & S Industries, 525 F.2d at 765;

Fi del cor Mortgage Corp. V.
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I nsurance Co. of North Anerica, 820 F.2d 367, 370 (llth Cir.1987)."It is the mutua
mani festation of an intention to bring the litigation to a definite conclusion upon a
oasis acceptable to all parties' which bars a subsequent appeal, and not the fact,
standi ng al one, that benefits under the judgnment were accepted." Hawaiian Paradi se Park
Corp. v. Friendly Broadcasting Co., 414 F.2d 750, 752 (9th Cir.1969) (citing Gasden v.
Fripp, 330 F.2d 545, 548 (4th Cir.1964)).
[3] Plaintiffs did not voluntarily accept the $4.00 award for breach of fiduciary duty.
In order to collect on the breach of contract claim they were conpelled by the
District *1503 Court to collect on the breach offiduciary duty claim and they did so
only under protest. Such an acceptance was not voluntary. Neither was it intended by
the plaintiffs to satisfy the judgnent and bring the litigation to a conclusion. In
this instance, plaintiffs' acceptance did not act as a waiver of their right to appeal.
Puni tive Damages
The jury found that defendants breached the fiduciary duty owed plaintiffs and awarded
them $1. 00 each in actual damages. The District Court entered judgment on the actua
damage award and defendants did not cross-appeal contesting its validity. [FN3]
Therefore, we accept that defendant was in fact a fiduciary and that he breached his
Juty. The only issues before us are whether the evidence supported an award of punitive
damages for that breach, and if so, whether the anpunt awarded by the jury was
axcessi ve.

FN3. Defendants do not contest the entry of judgnment for Plaintiffs on the breach
of fiduciary duty claim However, they raise this issue as an: alternate reason
for upholding the District Court's decision to vacate the punitive awards.
Relying on Isler v. Texas Ol & Gas Corp., 749 F.2d 22 (10th Cir.1984),

Def endants contend that the breach of fiduciary duty clai mshould not have been
subnmitted to the jury because it was subsuned in the contract claim They argue
that since punitive danmages are not recoverable in a contract claim Plaintiffs
are not entitled to punitive damages on the tort claim However, Colorado lawis
quite clear that if the breach of contract would al so constitute an i ndependent
tort, punitive damages are recoverable. Mrtgage Finance, Inc. v. Podleski, 742
P.2d 900, 903-04 (Col0.1987); see also, Colorado Interstate Gas Conmpany, Inc. v.
Chento, Inc., 833 P.2d 786, 792 (Colo.Ct.App.1991) .We see no difference where,
as here, the tort claimis raised separately. Furthernore, the tort sued on in

I sler was negligence. 749 F.2d at 23. In Isler, the court saw the negligence
claimas nothing nore than an attenpt to circumvent the operation of the
Conmercial Code and rewite the contract. Id. That is not the case here where the
Plaintiffs coul d have sought punitive damges on the contract clai mbased upon
Podl eski. Isler itself recognized the exceptions to its ruling, such as fraud and
unconscionability. Id. The intentional tort of breach of fiduciary duty alleged
in this case is closer to those exceptions.

(4] [5] [6] We review de novo the granting of a motion for judgnent
notwi t hstandi ng the verdict, applying the same standard as the trial court
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shoul d when deci ding the nmotion. Meyers v. ldeal Basic Industries, Inc., 940 F.2d
1379,1383(1 G h Cir.1991). Under this standard, the court must view all of the evidence
n the light nmost favorable to the nonnoving party, and then deternine whether there is
avi dence upon which the jury could have properly relied in returning a verdict for the
nonnovi ng party. Id. The court may not rewei gh the evidence or substitute its judgnent
for the jury's. Tennant v.

Peoria & Pekin Union Railroad, 321 U S. 29, 35, 64 S.Ct. 409, 412, 88 L.Ed. 520 (1944)
.1f there is evidence upon which the jury could have properly relied in reaching its
verdict, that verdict nust stand.

(7] In a diversity case, whether punitive danmages are warranted is a natter of state
aw. [FN4] The Post Ofice v. Portec, Inc., 913 F.2d 802, 809 (IOh Cir.1990), vacated
499 U. S. 915, 111 S. Ct. 1299, 113 L.Ed.2d 235 (1991). Under Colorado |law, to be
entitled to punitive damages in a tort claim a plaintiff nust prove beyond a
reasonabl e doubt that the injury conplained of was attended by circunstances of fraud,
mal i ce or wanton disregard of the rights and feelings of the plaintiff. 8§ 13-21-102, 6
CRS. (1973); § 13-25-127(2), 6 CR'S. (1973); Tri-Aspen Construction Co. v. Johnson,
714 P.2d 484, 486 (Col 0.1986) (en banc).

FN4. Jurisdiction in this case is based upon diversity. Therefore, this court
must follow Colorado law in determ ning the substantive issues of |aw presented
in this appeal. Erie R R v. Tonpkins, 304 U S. 64, 58 S.Ct. 817, 82 L.Ed. 1188
(1938).

(8] At trial, plaintiffs presented testinony and other evidence to support their
version of events, as described nore fully above. The record is replete with evidence
of defendants' reprehensible conduct. Most significantly, Henry Klein testified to the
abuse he suffered at the hands of Jack Grynberg. In his own testinobny, defendant agreed
Mth the general course of events, but denied specific incidents as recounted by
olaintiffs and their wtnesses.

Thus, the jury was presented with conflicting testinony regarding certain events and
the notivations behind defendant's actions. *1504 In such a case, it is the jury's
orerogative to weigh the credibility of the witnesses and deterni ne should be believed.
The Suprene Court in Tennant v. Peoria & Pekin Union Railroad described the jury's
function this way: "It weighs the contradictory evidence and inferences, judges the
credibility of witnesses, receives expert instructions, and draws the ultimte
conclusion as to the facts. The very essence of its function is to select anobng
conflicting inferences and conclusions that which it considers nost reasonabl e That
conclusion ... cannot be ignored.” 321 U.S. at 35, 64 S.Ct. at 412 (citations onitted).
The District Court entered judgnent as a matter of |aw striking the exenplary danmage
award because it believed that the defendant's conduct was not as egregi ous as sone
def endants' conduct in cases where |large punitive damage awards were allowed. The court
t hought that defendant's acts were "not conpletely egregious in nature,” but it is not
the court's prerogative to substitute its opinion of what constitutes egregious
oehavior for that of the

ury.

Because there was testinony and ot her evidence to support the plaintiffs
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contentions and the jury was properly instructed on the reasonabl e doubt standard for

axenpl ary damages, [FN5] we find no reason to believe that the jury r was incorrect in
ts determ nation that punitive damages were warranted. The f presence of conflicting

testinony need not prevent a jury fromdeciding that one | side has proven the

axi stence of facts beyond a reasonabl e doubt. There was anple evidence, if believed to
oe true, that was properly relied upon by the jury and could support a punitive award

oeyond a reasonabl e doubt.

FN5. The jury was given Jury Instruction No.83 which reads as follows: If you
find in favor of the Plaintiffs, Gur Shonron, Am ram Grynberg, and Henry Klein,
and award them actual damages for their clainms of breach of fiduciary duty, then
you shall consider whether exenplary damages shoul d be assessed agai nst the

Def endants. If you find beyond a reasonabl e doubt, that the injury conpl ai ned of
was attended by circunmstances of fraud, malice, or wanton and reckl ess disregard
of the rights and feelings of the Plaintiffs, then in addition to actual damages,
you may al so assess a reasonable sum as exenpl ary danages. Exenpl ary danages, if
assessed, are to be assessed as puni shment of the Defendants, and as an exanple
to others. We note that the instruction used appears to be substantially the sane
as

that given in Post Ofice. See 913 F.2d at 808.

(9] In sone instances, however, there may be evidence in the record to support a
ounitive award, but the figure arrived at by the jury is unreasonable. When a court
concludes that there was error only in the excessive danage award, but no error
tainting the finding of liability, it may order a remittitur or grant a newtrial if
the plaintiff refuses to accept the remttitur. Malandris v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 703 F.2d 1152, 1168 (I Oh Cir.1981), cert. denied, 464 U S. 824,
104 S.Ct. 92, 78 L.Ed.2d 99 (1983).

There is no bright |ine between an acceptabl e and an unacceptabl e award of punitive
damages. TXO Production Corp. v.Alliance Resources Goup, 509 U S. 443----, 113 S. C
2711, 2720, 125 L.Ed.2d 366 (1993); Pacific Miutual Life Insurance Co. v. Haslip, 499
Uus 1, 18, 111 S.Ct. 1032, 1043, 113 L.Ed.2d 1 (1991) .Instead, the standard is one of
reasonabl eness. This court in Malandris delineated that standard as "whet her the
ounitive danage award was so excessive that is shocks the judicial conscience or |eads
to the inescapable inference that it resulted frominproper passion or prejudice on the
oart of the jury." Malandris, 703 F.2d at 1177. See also TXO 509 U S. at----, ----,
113 S. Ct. at 2714, 2725.

The defendants contend that a |,000,000 to 1 ratio of exenplary to actual danages is
nperm ssible. Certainly, high ratios deserve "close judicial scrutiny." Post Ofice,
913 F.2d at 811. However, this court has never held that any ratio is per se excessive.
Rather, the ratio "is nerely one factor to consider in review ng the excessiveness of

an award." |d. at 810.

[10] Although there is a great disparity between the actual damages and the exenplary
award in this case, nom nal actual damages can sustain an exenplary damage award. See,
2.9., Bradbury v. Phillips Petroleum Co., 815 F.2d 1356 (I OQh Cir.1987) (50, 000:*15051
ratio of punitive to actual danmages upheld) . Mreover, the Suprene Court recently held
that the dramatic disparity between
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actual danmmges and a punitive award is not controlling. TXO, 509 U S. at---, 113 S. Ct
at 2713. Instead, a court nust also consider other factors, such as (1) the magnitude
of the potential harmto the intended victins, (2) the possible harmto other victins if
simlar future behavior is not deterred, (3) the financial gains that the defendant
noped to achieve through his schene, (4) whether the scheme was a part of a larger
oattern of fraud and trickery, (5) the bad faith of the defendant, and (6) the
oetitioner's wealth. Id. At---- - ----, 113 S.Ct. at 2721-22

[11] Col orado courts have outlined four factors to consider when deternining whether a
ounitive award is reasonable: (1) the nature of the act which caused the injury; (2)
the econonic status of the defendant; (3) the deterrent effect of the award on others;

and (4) the relation to the conpensatory award. Mal andris, 703 F.2d at 1177.
[12] The jury in this case believed that the defendant acted maliciously. The anmount of
money potentially at stake in this venture was substantial. Through his schene,
def endant hoped to reap sizable financial gains by fraudulently securing the Defendi sk
system for hinsel f. Defendant argues that he did not realize financial benefit from any
mongs to the plaintiffs. This ignores the fact that he apparently intended to, but his
own actions prevented the conpany r from becom ng profitable. Furthernore, the jury
coul d have concl uded that defendant must be deterred fromcomitting simlar acts to
future business associates. Finally, the defendant is apparently a wealthy man, and the
ury could have determ ned that a sizable award was necessary to punish and deter
nim
The jury was properly instructed regarding the burden of proof, and there was
sufficient evidence in the record to support its finding that exenpl ary danages were
varranted. The trial court, however, was "shocked" by the sheer size of the verdict.
The defendant's conduct was indeed deplorable, but the jury assessed the actual danmges
at only $4.00. Certainly, considering the nature of the conduct involved, a sizable
exenpl ary award was warranted, but the | $3, 000,000 figure seens excessive. Under these
circunstances, we think it proper that a remttitur be granted by the trial court, who
s in the best position to make a just determi nation. Moreover, there is inadequate
avidence in the record to determ ne defendant's ability to pay, and the District Court
| can hold a hearing to ascertain defendant's current econom c status. |If the
olaintiffs do not accept the reduction, a new trial should be granted on this | issue.
Lost Profit Evidence
[13] Plaintiffs contend that the District Court erred by precluding themfrom offering
certain expert testinony from Lester Thonpson regarding lost profits on their claimfor
oreach of fiduciary duty. Rulings Iimting testinony are reviewed for abuse of
discretion and are reversible only after a showing of prejudice to substantial rights
or mani fest injustice. [FN6] Fed.R Evid. 103(a) (1); Polys, 941 F.2d at 1407; Marsee V.
United States Tobacco Co., 866 | F.2d 319, 323 (10th Cir.1989). Here, the jury awarded
oreach of contract | damages and breach of fiduciary danages in an anount smaller than
admitted evi dence woul d have supported, which suggests that plaintiffs were not
orejudi ced by the exclusion of this evidence. Plaintiffs have failed to show
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orejudice, and, therefore, we affirmthe District Court's ruling.

FN6. Defendants contend that Plaintiffs failed to nake an offer of proof at trial
regarding M. Thonpson's testinony, and therefore this court can only reverse if
"there was plain error affecting a party's substantial rights.” Polys v. Trans-
Colorado Airlines, Inc., 941 F.2d 1404, 1408 (10th Cir.1991) .Under either
standard, we find no prejudice to Plaintiffs.

Tortious Interference Wth Prospective Busi ness Advant age
In 1983, plaintiff Am Gynberg devel oped, in addition to the Defendi sk System a
security device for conputer hardware known as the Personal Electronic Access Key
("PEAK"). He alleges that Jack G ynberg undertook an intentional course of conduct to
nterfere with the formation of a contract *1506 between himand third parties for the
financi ng of the PEAK system The jury awarded Am G ynberg $200,000 in actual danmages
and $350, 000 in punitive danmages for tortious interference with prospective business
advant age, but the District Court entered judgment as a matter of |aw for defendants,
finding the claim"so speculative it's scary.
[14] [15] Again, we review de novo a judgnment notw thstanding the verdict, applying the
same standard that the District Court should apply: |Is there evidence in the record
Jdpon which the jury could have properly relied in returning a verdict for the nonnoving
oarty? Meyers v. ldeal Basic Industries, Inc., 940 F.2d 1379, 1383 (I10th Cir.1991) .A
verdict is proper only if supported by nore than a scintilla of evidence. Id. Wen, as
nere, jurisdiction is based upon diversity, we also review de novo the District
Court's interpretation of the substantive state |aw. Salve Regina Coll ege v. Russell
499 U.S. 225, 231, 111 s.Ct. 1217, 1220-21, 113 L.Ed.2d 190 (1991).
[16] [17] [18] To establish a claimfor tortious interference with prospective business
relations, a plaintiff must show intentional and inproper interference preventing the
formation of a contract. Behunin v. Dow Chem cal Conpany, 650 F.Supp. 1387, 1392-93
(D. Col 0.1986); Dolton v. Capital Federal Savings and Loan Association, 642 P.2d 21, 23
(Col 0. Ct. App. 1981) . The defendant can interfere either by inducing or causing a third
oparty not to enter into or continue relations, or by preventing the plaintiff from
acquiring or continuing the relations. Behunin, 650 F. Supp. at 1393. It is not necessary
to prove an underlying contract. Wasalco, Inc. v. El Paso County, 689 P.2d 730, 732
(Col 0. Ct. App. 1984) . However, a protected relationship exists only if there is a
reasonabl e |ikelihood or probability that a contract would have resulted; there nust be
sonmet hi ng beyond a nmere hope. Tose v. First Pennsylvania Bank, N. A, 648 F.2d 879, 898
(3rd Cir.1981); Thompson Coal Co. v. Pike Coal Co., 488 Pa. 198, 412 A 2d 466, 471
(1979); cf. Plaza Esteban v. La Casa Nino, Inc., 738 P.2d 410, 412 (Col 0. Ct. App. 1987)
(requiring a "firmoffer"), rev'd on other grounds, 762 P.2d 669 (Col 0.1988).

[19] The court below held that in this case the prospective benefits were too

specul ative to support an award for tortious interference with prospective business
advant age; that plaintiff had a "nmere hope" of a prospective relationship. W agree.
Plaintiff had no ongoing relationship with any of the investors. Cf. Behunin, 650

F. Supp. at 1393; Plaza Esteban, 738 P.2d at 412.
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I ndeed, he had only one neeting with each. Plaintiff offered no evidence that any of
the prospective inventors had the intent to finance his invention; there is no evidence
of what the investors thought of the project. The evidence does not support a finding
that Am Grynberg enjoyed a reasonable probability of receiving any econonic benefits
fromthese investors.
Plaintiff failed to make a prina facie case for tortious interference with prospective
ousi ness advant age because there was no evidence establishing a f reasonable
orobability that he woul d have recei ved econom c benefits fromthese i nvestors. Thus,
M affirmthe District Court's judgment notwi thstanding the verdict on plaintiffs
claimfor tortious interference with prospective busi ness advant age.
Cost s

[20] Federal Rule of Civil Procedure 54(d) authorizes an award of costs to prevailing
oparties. The Rule states that "costs other than attorneys' fees shall be allowed as of
course to the prevailing party unless the court otherwise directs.” Fed.R Civ.P. 54(d)
(1).This court has held that Rule 54(d) creates a presunption that the prevailing party
shal | recover costs. True Tenper Corp. v. CF &I Steel Corp., 601 F.2d 495, 509-10
(IOh Cir.1979) .A district court's denial of costs is reviewed for an abuse of
di scretion. 1d.
The court below denied plaintiffs' Mtion for Assessnment of Costs, finding that the
itigation was conplex, "close" and protracted, and that the delay was neither party's
fault. The court also noted that the plaintiffs did not prevail on all of their clains.
For these reasons, the court directed that each party bear its own costs.
Plaintiffs were awarded over $500, 000 on their breach of contract claim In addition
*1507 pursuant to our holding, they are entitled to punitive danages on their breach of
fiduciary duty claim Plaintiffs prevailed on the mgjor issues in this case. To deny
them costs would be in the nature of a severe penalty inposed upon them and there nust
oe sone apparent reason to penalize the prevailing party if costs are to be denied.
Serna v. Manzano, 616 F.2d 1165, '1167 (I OGth Cir.1980); True Tenper Corp., 601 F.2d at
509. W find no justification to penalize plaintiffs because this litigation was
conpl ex or | engthy. Defendants' own actions brought about the litigation. Accordingly,
M hold that the District Court's denial of costs to the plaintiffs was an abuse of
di scretion.

Concl usi on
For the reasons stated, the District Court's judgnent is affirmed in part and reversed
n part. The cause is remanded to the District Court with directions that it reinstate
that part of the jury verdict awardi ng exenpl ary danages for breach of fiduciary duty
and then grant an appropriate remttitur; the District Court should al so make an
appropri ate assessnent of costs agai nst defendants.
In so ordering, we enphasize this court's view that the plaintiffs are entitled to
significant punitive damages. |If plaintiffs accept the reduction of the exenplary
award, then judgnent as so nodified shall be final; otherw se, an order shall be
antered granting a new trial. END OF DOCUVMENT
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