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This article summarizes the current status of Colorado law
regarding the duty of loyalty and permissible preparations
to compete by employees, and the practical implications of
advising employees and employers pertaining to such
preparations.

Employers frequently face the pos-
sibility of employees resigning
and going to work for a competi-

tor. Occasionally, employees leave their
current employer to start a competing
business, and additional employees
might accompany them in leaving the
current employer to join the new busi-
ness venture. To properly advise employ-
ees who are planning such a departure,
attorneys must be mindful of the bal-
ance between the right of employees to
pursue their livelihoods and the right of
employers to avoid injury as a result of
the opportunistic behavior of departing
employees.

For example, consider the scenario of
employees who leave an employer to
start a competing business. The employ-
ees may rely on their skills and knowl-
edge of the industry to start the rival en-
terprise. They may investigate potential
markets, locations, and financing. While
still employed, they also may obtain fi-
nancing, purchase or lease a building for
the new business, prepare and file arti-
cles of incorporation, acquire business
cards and stationery, and install a fax
and phone line. To elevate the stakes
even more, the employees may make
and receive calls on their cellphones re-
lating to the new venture during busi-
ness hours. They may discuss with cur-
rent clients or co-employees the possibil-
ity of joining the new business. All of the
above actions by the employees are done
to prepare for the day they leave their

current employment, and in an effort to
immediately commence operations of
the new business.

Colorado law provides that employ-
ees owe the employer a duty of loyalty
and must not, while employed, act in a
manner that is contrary to the employ-
er's interests.1 However, employees need
not wait until the morning after the em-
ployment terminates to begin preparing
to compete with the former employer.2

The issue that often arises in such cases
is determining at what point the prepa-
rations to compete become a breach of
the duty of loyalty owed to the employ-
er.

Despite the importance of the duty of
loyalty and high stakes in drawing the
line between permissible preparatory
conduct and actionable disloyalty, this
area of law has garnered relatively little
detailed analysis in Colorado. As a re-
sult, courts, attorneys, and clients must
deal with uncertainty when confronted
with the nebulous area of "preparations
to compete."

This article examines the current
status of Colorado law regarding per-
missible preparations to compete, and
the practical implications of advising
employees pertaining to such prepara-
tions. After discussing the relevant case
law, this article presents guidelines for
advising clients who are planning to so-
licit customers, prepare new businesses,
and resign from their current employ-
ment in a group.
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When approached by a client facing the
above issues, there are few Colorado cas-
es to which an attorney can turn. Practi-
tioners representing such clients should
be familiar with Jet Courier Service, Inc. v.
Mulei,3 ("Jet Courier") and its progeny.

The Jet Courier Case
In the Jet Courier case, the plaintiff was

an air courier company based in Ohio that
supplied a specialized transportation
service to customer banks. Jet Courier
provided air and incidental ground couri-
er service to carry canceled checks for the
banking system. In 1981, Jet Courier es-
tablished Denver operations. In February
of that year, Mulei was hired to manage
the Denver operations.

Before commencing employment with
Jet Courier, Mulei worked for another air
courier service in a management capacity
and had worked in the business for sever-
al years. He also had numerous business
connections in the banking industry in
Denver and other cities. As a condition of
his employment, Jet Courier required
that Mulei execute an employment agree-
ment containing a non-competition cove-
nant, whereby Mulei agreed not to com-
pete with Jet Courier for two years after
termination, with no geographic restric-
tion.

During his employment, Mulei became
progressively dissatisfied with Jet Courier
and, as a result, began to look for other
work in the air courier field. In the course
of seeking other employment opportuni-
ties and while still employed by Jet Couri-
er, Mulei investigated setting up another
air courier company that would compete
with Jet Courier.

Mulei's pre-termination actions con-
sisted of: (1) speaking and meeting with
a Kansas air charter operator who was in
the business of supplying air transporta-
tion services to discuss starting a part-
nership; (2) meeting with two Jet Couri-
er employees to discuss starting a new
business and acquiring customers; (3)
communicating with Jet Courier's cus-
tomer banks to inform them he would be
leaving Jet Courier and that he would
provide the same services to them; T4)
communicating with Jet Courier's cus-
tomers regarding his ability to reduce
costs; (5) meeting with nine of Jet Couri-
er's pilots to discuss the formation of the
new venture; (6) meeting with Jet Couri-
er's Denver office staff to discuss poten-

tial future employment with his new ven-
ture; and (7) incorporating the new busi-
ness.

When Jet Courier learned that Mulei
was organizing a competing business, his
employment was terminated. That same
day, Mulei caused his new venture to be-
come operational and begin competing
with Jet Courier. Several customers of Jet
Courier followed Mulei to his new busi-
ness, as did three of the four other em-
ployees of Jet Courier's Denver office. All
of Jet Courier's ground carriers in Denver
also joined Mulei's business.

Mulei filed suit against Jet Courier,
seeking to recover unpaid compensation
as well as a declaratory judgment that the
non-competition covenant was void. Jet
Courier counterclaimed for breach of con-
tract, breach of fiduciary duty, and civil
conspiracy. The district court concluded
that Mulei's non-competition covenant
was void for lack of consideration and un-
reasonableness and that Mulei did not vi-
olate his duty of loyalty. As a result, Jet
Courier's counterclaims were dismissed.
The Court of Appeals affirmed.4

The Colorado Supreme Court granted
certiorari to review the decision of the
Court of Appeals on three issues: (1)
whether the district court erred in con-
cluding that Mulei did not violate a duty
of loyalty to Jet Courier; (2) whether any
breach by Mulei of a duty of loyalty owed
to Jet Courier prevented Mulei from ob-
taining full recovery of the salary, bonus,
and statutory penalty otherwise due him;
and (3) whether the district court erred in
dismissing Jet Courier's civil conspiracy
claims.5 For the purposes of this article,
the following discussion focuses only on
the first issue.

Breach of Duty of Loyalty: The Colo-
rado Supreme Court noted that whether
an employee's actions in preparation for
competing with his employer constituted
a breach of the employee's duty of loyalty
was an issue of first impression in Colo-
rado. The Court turned to the Restatement
(Second) of Agency6 for guidance on apply-
ing the duty of loyalty to a preparation to
compete action. The Court determined
that it is the "nature of the employee's
preparations which is significant" in de-
termining whether a breach of duty of loy-
alty has occurred.7 The Court noted that
other jurisdictions have recognized "a
privilege in favor of employees which en-
ables them to prepare or make arrange-
ments to compete with their employers
prior to leaving the employ of their
prospective rivals without fear of incur-

ring liability for breach of their fiduciary
duty of loyalty."8

With respect to soliciting co-employees
for a competing venture, the Court set
forth a three-part test for determining
when such solicitation was impermissible.
Factors to be considered are: (1) the na-
ture of the employment relationship; (2)
the impact of the employee's actions on
the employer's operations; and (3) the ex-
tent of any benefits promised or induce-
ments made to co-workers to obtain their
services for the new competing enter-
prise.9 Factors such as the solicited em-
ployee's position and responsibilities and
whether the solicited employee is an at-
will employee also are relevant.10

In a thoroughly pragmatic analysis of
the issue, the Court stressed that this
three-part test should be flexible so that

actions traditionally taken by departing
employees with regard to co-workers
leaving simultaneously will not amount
to a breach of duty of loyalty unless oth-
er factors, such as the extent of the so-
licitations or nature of the offers of em-
ployment dictate finding of a breach of
the duty of loyalty.11

The Court further indicated that not all
solicitations of co-employees are improp-
er:

Under this flexible approach, tradition-
al actions by departing employees, such
as the executive who leaves with her
secretary, the mechanic who leaves
with his apprentice, or the firm partner
who leaves with associates from her de-
partment, would not give rise to a
breach of loyalty unless other factors,
such as an intent to injure the employer
in the continuation of his business,
were present.12

As to solicitations of customers, the Jet
Courier Court concluded, "an employee
may advise customers that he will be
leaving his current employment."13 How-
ever, the Court emphasized that the em-
ployee may not solicit customers for fu-
ture business.14

Armed with these legal principles, the
Court concluded that the trial and appel-
late courts had applied unduly narrow
standards in determining what actions
constituted a breach of the duty of loyalty.
The Court remanded the case for a retri-
al and instructed the lower court to con-
sider, under the standards adopted,
whether Mulei had violated his duty of
loyalty. The Court also held that Mulei
would not be entitled to any compensation
or bonus payments for the period during
which he was disloyal. The Jet Courier de-
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