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preparations.

This article summarizes the current status of Colorado law
regarding the duty of loyalty and permissible preparations
to compete by employees, and the practical implications of
advising employees and employers pertaining to such

sibility of employees resigning

and going to work for a competi-
tor. Occasionally, employees leave their
current employer to start a competing
business, and additional employees
might accompany them in leaving the
current employer to join the new busi-
ness venture. To properly advise employ-
ees who are planning such a departure,
attorneys must be mindful of the bal-
ance between the right of employees to
pursue their livelihoods and the right of
employers to avoid injury as a result of
the opportunistic behavior of departing
employees.

For example, consider the scenario of
employees who leave an employer to
start a competing business, The employ-
ees may rely on their skills and knowl-
edge of the industry to start the rival en-
terprise. They may investigate potential
markets, locations, and financing. While
still employed, they also may obtain fi-
nancing, purchase or lease a building for
the new business, prepare and file arti-
cles of incorporation, acquire business
cards and stationery, and install a fax
and phone line. To elevate the stakes
even more, the employees may make
and receive calls on their cellphones re-
lating to the new venture during busi-
ness hours. They may discuss with cur-
rent clients or co-employees the possibil-
ity of joining the new business. All of the
above actions by the employees are done
to prepare for the day they leave their

E mployers frequently face the pos-

current employment, and in an effort to
immediately commence operations of
the new business.

Colorado law provides that employ-
ees owe the employer a duty of loyalty
and must not, while employed, act in a
manner that is contrary to the employ-
er’s interests.! However, employees need
not wait until the morning after the em-
ployment terminates to begin preparing
to compete with the former employer.?
The issue that often arises in such cases
is determining at what point the prepa-
rations to compete become a breach of
the duty of loyalty owed to the employ-
er.
Despite the importance of the duty of
loyalty and high stakes in drawing the
line between permissible preparatory
conduct and actionable disloyalty, this
area of law has garnered relatively little
detailed analysis in Colorado. As a re-
sult, courts, attorneys, and clients must
deal with uncertainty when confronted
with the nebulous area of “preparations
to compete.”

This article examines the current
status of Colorado law regarding per-
missible preparations to compete, and
the practical implications of advising
employees pertaining to such prepara-
tions. After discussing the relevant case
law, this article presents guidelines for
advising clients who are planning to so-
licit customers, prepare new businesses,
and resign from their current employ-
ment in a group.
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