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October 17, 2006, Pecided

PRIOR HISTORY: [***1] Appeal from an order of the Supreme Court, Queens County
(Patricia P. Satterfield, 1.), entered February 25, 2004. The order, insofar as appealed from in an
action to recover damages for breach of coniract, fraud, breach of fiduciary duty and
professional malpractice, (1) granted defendants’ cross motion for summary judgment
dismissing the first cause of action insofar as asserted against the defendants Richard
Nussbaum, Eric Nussbaum, Michael Kondrat, Morjay Realty Corporation, Nussbaum Management
Corporation, Nussbaum Realty Company, LLC, Nussbaum Realty Corporation, Nussbaum
Assaciates Company, LLC, DHN Management, Inc., Kenneth P. Gould, and Glickman & Gould,
LLP; (2) granted defendants' cross motion for summary judgment dismissing the fourth cause of
action insofar as asserted against the defendants Morjay Realty Company, LLC, Morjay Realty
Corporation, Nussbaum Management Corporation, [¥**2] Nussbaum Realty Company, LLC,
Nussbaum Realty Corporation, Nussbaum Associates Company, LLC, DHN Management, Inc.,
Kenneth P. Gould, and Glickman & Gould, LLP, and (3) granted defendants’ cross motion for
summary judgment dismissing the second, third, fifth, sixth, seventh, eighth and ninth causes of
action.

DISPOSITION: The appellate court modified the order by deleting the dismissal of claims of
breach of contract against a managing agent, tortious interference with prospective advantage
against a board member, fraud against board members, the sponsor, owner, managing agents,
and accountants, breach of fiduciary duty and waste against the managing agents and
accountants, and professional liability against the accountants. As so modified, the order was
affirmed.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff condominium unit owners challenged an order of the
Supreme Court, Queens County (New York), that granted a summary judgment motion filed
by defendants, a condominium's owner, a sponsor, managing agents, board members,
accouniants, and others, dismissing the unit owners' individual and derivative tort and
contract claims except as to claims of breach of contract by the sponsor and breach of
fiduciary duty by the board members.

OVERVIEW: The appellate court modified the order. The unit owners lacked standing to
assert claims for damages to the common condeminium interest, but they could bring
derivative claims on the condominium's behalf independently of statutory authority. Their
derivative claims of waste against the board members and professional liability against the
accountant were reinstated. The managing agents and accountants were not fiduciaries to the
unit owners, but breach of fiduciary duty claims against them were improperly dismissed
because of factual issues as to whether they aided and abetted the board members in
breaching their duties, Lack of privity did not preclude the unit owners' individual professional
negligence claims against the accountants because their relationship was sufficiently close to
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privity. A breach of contract claim as to the offering plan was properiy dismissed as to
defendants other than the sponser, but improperly dismissed against a managing agent as to
a contract obligation running directly to the unit owners. Triable issues of fact precluded the
dismissal of claims of tortious interference with prospective economic advantage as to a board
member and of fraud.

QUTCOME: The appellate court modified the order by deleting the dismissal of claims of
breach of contract against a managing agent, tortious interference with prospective
advantage against a board member, fraud against board members, the sponsor, the owner,
managing agents, and accountants, breach of fiduciary duty and waste against managing
agents and accountants, and professional liability against accountants. As so modified, the
order was affirmed.

CORE TERMS: condominium's, accountant, unit owners, cause of action, managing agent,
condominium units, derivative action, fiduciary duty, fiduciary, sponsor's, summary judgment,
board-member, individually, manager's, entity, issue of fact, derivative, common interest,
board members, offering plan, finances, lender, statutory authority, fiduciary duty,
beneficiary, derivatively, partnership, accounting, privity, individual claims

i.LEXISNEXIS({R) HEADNOTES

Civil Procedure > lusticiability > Standing > General Overview

Civil Procedure > Parties > Capacity of Parties > General Overview

HNI14 Although related, capacity and standing are distinct concepts. Capacity is a threshold
question involving the authority of a litigant to present a grievance for judicial
review. Standing to sue requires an interest in the claim at issue in the lawsuit that
the law will recognize as a sufficient predicate for determining the issue at the
titigant's request. Without both capacity and standing, a party lacks authority to sue.

Civil Procedure > Parties > Capacity of Parties > Representatives

HN24 A plaintiff generally has standing only to assert claims on behalf of himself or herself.
Although there are situations in which representative or organizational standing is
permitted, CPLR 1004, one does not, as a general rule, have standing to assert
claims on behalf of ancther. Whether a person seeking relief is a proper party to
request an adjudication is an aspect of justiciability which, when challenged, must be
considered at the outset of any litigation,

Civil Procedure > Justiciability > Standing > General Overview

HN34 Standing is a threshold determination, resting in part on policy considerations, that a
person should be allowed access to the courts to adjudicate the merits of a particular
dispute that satisfies the other justiciability criteria. A plaintiff, in order to have
standing in a particular dispute, must demaonstrate an injury in fact that falls within
the relevant zone of interests sought to be protected by law. Specifically, this familiar
two-part test requires a plaintiff first to establish that he or she will actually be
harmed by the challenged action, and that the injury is mare than conjectural,
Second, the injury a plaintiff asserts must fall within the zone of interests or concerns
sought to be promoted or protected by the statutory provision or recognized
common-law relationship pursuant to which a defendant has acted.

Civil Procedure > Justiciability > Standing > Injury in Fact

Real Property Law > Common Interest Communities > Condominiums > General Overview

Real Property Law > Estates > Present Estates > General Overview

HN4% Condominium ownership is a hybrid form of real property, created by statute in the
New York Condominium Act {Act), Real Property Law § 339-d et seq. Pursuant to the
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Act, each owner holds a real property interest in his or her unit and its
appurtenances, Real Property Law § 339-g, which consists of an exclusive possessory
interest in the unit, Real Property Law § 339-h, and an undivided interest in the
commaon elements of the condominium. Real Property Law § 339-i. The unit owners
also have a mutual interest in the common profits and expenses of the condominium,
which are distributed among and charged to, respectively, the owners according to
their respective common interests. Real Property Law § 339-m. On the basis of their
ownership interests, each condominium unit owner, therefore, has an interest, either
possessory or monetary or both, that potentially suffers injury in fact as a result of
harm to the commaon elements or common funds of the condominium.

Civil Procedure > Justiciability > Standing > General Overview

Civil Procedure > Justiciability > Standing > Injury in Fact

Civil Procedure > Justiciability > Standing > Personal Stake

HN54 In addition to injury, standing requires that the law will recognize an injured party as
a person who may seek redress for that injury.

Real Property Law > Common Interest Communities > Condominiums > General Overview

Real Property Law > Estates > Concurrent Ownership > Tenancies in Common )

Real Property Law > Landlord & Tenant > Landlord's Remedies & Rights > Eviction Actions >

Summary Eviction

Real Property Law > Title Quality > Adverse Claim Actions > General Overview

Real Property Law > Title Quality > Adverse Claim Actions > Ejectment

HN64 With respect to their common interest in the common elements of a condominium,
unit owners share an undivided interest in real property, and therefore stand
essentially in the same relationship to each other as tenants-in-common. The
distinguishing characteristic of a tenancy-in-common is the right of each co-tenant to
use and enjoy real property as a sole owner of the property, provided that the other
co-tenants are not thereby excluded from similar use and enjoyment. A tenant-in-
commeon may therefore bring an ejectment action or a summary proceeding to
recover possession of the real property individually, based upon his or her undivided
possessory interest. RPAPL 621, 721. The rights of a tenant-in-common do not
extend, however, to suing individually for damages to the common interest. For that,
it is necessary that all of the tenants-in-common join in the complaint.

Real Property Law > Common Interest Communities > Condominiums > General Overview

Real Property Law > Common Interest Communities > Condominiums > Management

HNZ 4 Despite the undivided nature of condominium owners' interest in the common
elements of the condominium, the unit owners have no direct contro! over either the
common elements or the finances of the condominium. Rather, exclusive authority to
manage the common elements and joint finances of the condominium is vested in
the board of managers. Real Property Law §§ 339-e(9), -v(1)(a). As an incident of
such control, the board of managers is also authorized by the New York
Condominium Act, Real Property Law § 339-d et seq., to sue for any injury to the
commeon elements on behalf of two or more unit owners. Real Property Law § 339-
dd.

Civil Procedure > Justiciability > Standing > General Overview

Real Property Law > Common Interest Communities > Condominiums > General Overview

HN84 The owner of an individual condominium unit is without standing to assert a claim for
damages to the common interest of the condominium.

Business & Corporate Law > Corporations > Sharehoiders > Actions Against Corporations >
Derivative Actions > Enforcement of Corporate Rights

Civil Procedure > Class Actions > Derivative Actions > General Overview

HN9+4 A derivative action proceeds not on the basis of any individual right, but as an
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assertion of the interest of the entity by cne or more of its owners or members when
the management of the entity fails to act to protect that interest. In the corporate
context, where a wrang has been commitied by corporate officers, directors or
managers that adversely affects the corporation, and the corporation fails to act in its
own best interest, the derivative action permits a shareholder to protect his or her
interest by asserting the cause of action on the corporation's behalf.

Business & Corporate Law > Corporations > Shareholders > Actions Against Corporations >

Derivative Actions > Procedures

Civil Procedure > Equity > Relief

Civil Procedure > Class Actions > Derivative Actions > General Overview

Governments > Courts > Common Law

HN104 The derivative action is not solely a creature of statute. Rather, the derivative
action originated at common law as an equitable proceeding by which shareholders
could assert claims necessary to protect their interest in a corporation, even in the
absence of statutory authority to do so.

Business & Corporate Law > Corporations > Shareholders > Actions Against Corporations >

Derivative Actions > Procedures

Civil Procedure > Class Actions > Derivative Actions > General Overview

Governments > Courts > Common Law

HN114 The capacity to bring a derivative action is recognized, without statutory authority,
in those circumstances that demand such relief. The origin of the derivative suit, as
indeed of any other non-statutory type of action, lies in judicial recognition of a new
wrong or maladjustment for which pre-existing legal procedures proved more or
less inadequate.

Business & Corporate Law > Corporations > Directors & Officers > Management Duties &

Liabilities > Fiduciary Responsibilities > General Overview

Business & Corporate Law > Limited Partnerships > Management Duties & Liabilities

Real Property Law > Common Interest Communities > Condominiums > Management

HNI12+4 | ike the management of a corporation or the general partner in a limited
partnership, the members of the board of managers of a condominium owe a
fiduciary duty to the individual unit owners in their management of the commeon
property.

Civil Procedure > Parties > Capacity of Parties > Representatives

Civil Procedure > Class Actions > Derivative Actions > General Overview

Real Property Law > Common Interest Communities > Condominiums > General Overview

HN134¢ While a condominium unit owner may not, as a general matter, sue individually to
protect his or her interest in the common elements of the condominium, a unit
owner may bring a derivative action on behalf of the condominium.

Torts > Intentional Torts > Breach of Fiduciary Duty > Elements

Torts > Procedure > Multiple Defendants > Concerted Action > Civil Aiding & Abetting

HN14% Aiding and abetting the breach of a fiduciary obligation is a recognized basis for
liability.

Contracts L.aw > Contract Interpretation > Fiduciary Responsibilities

Real Property Law > Common Interest Communities > Condominiums > Management

Real Property Law > Ownership & Transfer > Agents & Fiduciaries

Torts > Intentional Torts > Breach of Fiduciary Duty > Elements

HNI154 A fiduciary, in the context of condominium management, is one who transacts
business, or who handles money or property, which is not his or her own or for his
or her own benefit, but for the benefit of another person, as to whom he or she
stands in a relation implying and necessitating great confidence and trust on the
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one part and a high degree of good faith on the other part.

Contracts Law > Contract Interpretation > Fiduciary Responsibilities

Real Property Law > Common Interest Communities > Condominiums > Management

HN16§ Members of a condominium board owe a fiduciary duty to the individual unit owners
in their management of the commen property.

Torts > Intentional Torts > Breach of Fiduciary Duty > Elements

Torts > Procedure > Multipte Defendants > Concerted Action > Civil Aiding & Abetting

HN174 One who aids and abets a breach of a fiduciary duty is liable for that breach as well,
even if he or she had no independent fiduciary obligation to the allegedly injured
party, if the alleged aider and abettor rendered substantial assistance to the
fiduciary in the course of effecting the alleged breaches of duty. Although a claim of
aiding and abetting a breach of fiduciary duty may not be stated in the absence of
an allegation that the defendant had actual knowledge of the breach of duty, it is
impossible for the alter ego of a fiduciary to dispute an allegation of aiding and
abetting, since the alter ego, of necessity, has actual knowledge of the fiduciary's
intentions and conduck.

Torts > Malpractice & Professional Liability > Professional Services
HN18% As a general rule, accountants are not fiduciaries as to their clients, except where
the accountants are directly involved in managing the dlient’s investments.

Torts > Business Torts > Fraud & Misrepresentation > General Overview

Torts > Malpractice & Professional Liability > Professional Services

Torts > Procedure > Commencement & Prosecution > General Overview

HN18% Lack of privity is not a bar to an action against an accountant for intentional
misrepresentation, or the grossly negligent or reckless conduct that is its functional
equivalent. A representation certified as true to the knowledge of the accountants
when knowledge there is ncone, a reckless misstatement, or an opinion based on
grounds so flimsy as to lead to the conclusion that there was no genuine belief in its
truth, are all sufficient upon which to base liability. A refusal to see the gbvious, a
failure to investigate the doubtful, if sufficiently gross, may furnish evidence leading
to an inference of fraud so as to impose liability for losses suffered by those who
rely on the balance sheet,

Torts > Business Torts > Fraud & Misrepresentation > Negligent Misrepresentation >

Elerments

Torts > Malpractice & Professional Liability > Professional Services

HN20+ Accountants may be held liable in certain circumstances for negligent
misrepresentations made to parties with whom they have had no contractual
relationship, but who have relied to their detriment on inaccurate financial
statements prepared by the accountant. In order to establish such liahility, the
relationship between the accountant and the party must be found to approach
privity, through a showing (1) that the accountants were aware that financial
reports would be used for a particular purpose, {2) in furtherance of which a known
party was intended to rely, and (3) that there was some conduct on the part of the
accountants linking them to that party, which evinces the accountants’
understanding of that party's reliance.

Civil Procedure > Trials > Jury Trials > Province of Court & Jury

Torts > Business Torts > Fraud & Misrepresentation > Negligent Misrepresentation >

Elements

HN214 \Whether the nature and caliber of the relationship between parties is such that the
injured party's reliance on a negligent misreprasentation is justified generally raises
an issue of fact.
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Contracts Law > Third Parties > Beneficiaries > General Overview

Contracts Law > Third Parties > Beneficiaries > Claims & Enforcement

HNZ24 The duty of reasonable care in the performance of a contract is not always owed
solely to the person with whom the contract is made. It may inure to the benefit of
others.

Civil Procedure > Summary Judgment > Evidence

Civil Procedure > Summary Judgment > Opposition > General Overview

Civil Procedure > Summary Judgment > Standards > Appropriateness

HNZ34 On a motion for summary judgment, a court views the evidence in the light most
favorable to the parties opposing the motion for summary Judgment and draws all
reasonable inferences in their favor.

Civil Procedure > Summary Judgment > Burdens of Production & Proof > Movants

Civil Procedure > Summary Judgment > Burdens of Production & Proof > Nonmovants

Civil Procedure > Summaiy Judgment > Evidence

Civil Procedure > Summary Judgment > Standards > General Overview

Civil Procedure > Summary Judgment > Supporting Materials > General Overview

HN244 In order to be entitled to summary judgment dismissing a complaint, a defendant is
required to make a prima facie showing of entitlement to judgment as a matter of
law, tendering sufficient evidence to eliminate any material issues of fact from the
case. Even if such a showing is made, the motion must be denied if the plaintiffs
produce evidentiary proof in admissible form sufficient to require a trial of material
questions of fact on which he or she rests his or her claim.

Contracts Law > Contract Interpretation > General Overview

Contracts Law > Third Parties > Beneficiaries > Claims & Enforcement

Contracts Law > Third Parties > Beneficiaries > Types > Intended Beneficiaries

Evidence > Inferences & Presumptions > Presumptions > General Overview

HN254 In order to be entitled to enforce a contractual obligation, a plaintiff must be a party
to or an intended beneficiary of the contract. It is the intention of the promisee
which is of primary importance in ascertaining whether a party is to be considered
an intended beneficiary. Where performance is to be made directly to a third party,
that party is generally deemed an intended beneficiary of the contract and is
entitled to enforce it or there is, at least, a presumption that the contract was for
the benefit of the third-party.

Civil Procedure > Pleading & Practice > Pleadings > Heightened Pleading Requirements >

Fraud Claims

Civil Procedure > Pleading & Practice > Pleadings > Rule Application & Interpretation

Torts > Business Torts > Fraud & Misrepresentation > General Overview

Torts > Procedure > Commencement & Prosecution > Dismissal

HN264% Although an action to recover damages for fraud may be dismissed for failure to
plead the claim in sufficient detail to clearly inform a defendant of the incidents
complained of, the standard is simply whether the allegations are set forth in
sufficient detail to clearly inform the defendant with respect to the incidents
complained of, and this rule of pleading must not be interpreted so strictly as to
prevent an otherwise valid cause of action in situations where it may be impossible
to state in detail the circumstances constituting fraud.

Torts > Business Torts > Commercial Interference > Business Relationships > Elements

Torts > Business Torts > Commercial Interference > Prospective Advantage > Elements

HN27% To establish a claim of tortious interference with prospective economic advantage, a
plaintiff must demonstrate that the defendant's interference with its prospective
business relations was accomplished by wrongful means or that the defendant acted
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for the sole purpose of harming the plaintiff. Knowledge of the prospective
economic relation is an implicit element of interference.

HEADNOTES

Parties -~ Standing -- Standing of Condominium Unit Owner to Sue Individually to
Protect Interest in Common Elements and Finances of Condominium

1. Plaintiffs, the owners of condominium units, lacked standing to assert individual claims

against the sponsor, certain board members and the condominium’s accountants to recover
damages for a wrong to the condominium arising out of their interest in the common elements
and finances of the condominium. Condominium unit owners share an undivided interest in the
common elements of the condominium (see Real Property Law § 339-i) and therefore stand
essentially in the same relationship to each other as tenants-in-common. A tenant-in-common
generally lacks standing to sue individually for damages to the common interest. Consequently,
precluding a unit owner from suing individually for damages to the common interest is consistent
with the common-law rule precluding individual actions to recover damages with respect to
jointly-owned property. Moreover, despite the undivided nature of the unit owners' interest, the -
unit owners have no direct control over either the common elements or the finances of the
condominium. Rather, exciusive authority to manage the common elements and joint finances of
the condominium is vested in the board of managers (see Real Property Law § 339-e [9]; § 339-
v [1] [a]), which is also authorized to sue for any injury to the common elements on behalf of
two or more unit owners {see Real Property Law § 339-dd).

Parties -- Capacity to Sue -- Right of Condominium Unit Owners to Assert Derivative
Claims

2. Plaintiffs, the owners of condominium units, had the legal capacity to assert derivative claims
on behalf of the condominium alleging waste and mismanagement on the part of the board
member and managing agent defendants, notwithstanding the lack of statutory authority
entitling the owners of condominium units to bring a derivative action. Condominium unit owners
are entitled to the same consideration by the courts as the litigants in those situations in which
the courts have historically allowed corporate derivative actions to proceed, independent of any
statutory authority. The same factors that caused the courts to fashion the derivative action
procedure for sharehoclders and limited partners apply to condominium unit owners. All are
owners of fractional interests in a common entity run by managers who owe them a fiduciary
duty in their management of the common property that requires protection.

Condominiums and Cooperatives -- Board of Directors -- Breach of Fiduciary Duty

3. Plaintiffs, the owners of condominium units, stated a claim against the managing agent
defendants for breach of fiduciary duty based upon those defendants' alleged acts of financial
mismanagement and self-dealing, notwithstanding the absence of a fiduciary duty flowing
directly from the managing agents to the unit owners arising from the unit owners' interests in
the commoen elements or finances of the condominium. In view of the alleged alter ego
relationship of the managing agent defendants to the board member defendants, who
undisputably owed a fiduciary duty to the individual unit owners in their management of the
common property, plaintiffs raised a triable issue of fact as to whether the managing agent
defendants aided and abetted the board member defendants in breaching a fiduciary duty owed
to the individual unit owners. One who aids and abets a breach of a fiduciary duty is liable for
that breach, even in the absence of an independent fiduciary obligation to the allegedly injured
party, so long as the alleged aider/abettor rendered "substantial assistance” to the fiduciary in
the course of effecting the alleged breaches of duty. Moreover, although a claim of aiding and
abetting a breach of fiduciary duty may not be stated in the absence of an allegation that the
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alleged aider/abettor had actual knowledge of the breach of duty, it is impossible for the alter
ego of a fiduciary to dispute an allegation of aiding and abetting, since the alter ego, of
necessity, has actual knowledge of the fiduciary's intentions and conduct.

Negligence -- Malpractice of Accounting Firm -- Breach of Fiduciary Duty Claims of
Condominium Unit Owners

4., Plaintiffs, the owners of condominium units, stated individual and derivative claims for breach
of fiduciary duty against the condominium’s accountants, even though the accountants were not
fiduciaries as to the individual unit owners. The accountants may be held liable for aiding and
abetting the breach of fiduciary duty by the board member defendants in view of plaintiffs'
showing that the accountants had complete knowledge of the misuse of condominium funds and
were indispensable to the board member defendants in their efforts to conceal the misuse of
those funds.

Negligence -- Malpractice of Accounting Firm -- Accounting Services Provided to
Condominium

5. Plaintiffs, the owners of condominium units, stated individual claims against the
condominium's accountants for professional negligence in connection with the accounting
services provided to the condominium and the failure to report the alleged misuse of
condominium funds by the condominium defendants. Although the accountants' contract was
with the condominium's board of managers, not the individual unit owners, plaintiffs, as the
intended beneficiaries of the accountants' work, demonstrated a relationship with the
accountants sufficiently close to privity as to state viable claims for professional negligence. The
accountants undertook a duty to act with appropriate professional care in examining the books
and records of the condominium, and preparing financial reports that accurately reflected the
condominium's financial status. They knew, from the nature of the condominium, if not from
their professional experience, that the financial reports they prepared established the basis for
the determination as to the amount of the common expenses and, consequently, the comman
charges that each unit owner would be required to pay. Consequently, plaintiffs raised a triable
issue of fact as to whether the accountants should have known that the unit owners would rely
upon the accountants' inaccurate representations regarding the financial security of the
condominium for the purposes of managing their own interests as well as the common interests
shared by all unit owners.

Contracts -- Breach or Performance of Contract

6. In an actlon by plaintiffs, as owners of condominium units, against the sponsors and other
parties involved in the conversion and operation of the condominium, defendants other than the
spensor made a showing of entitlement to summary judgment on claims for breach of the
offering plan. With respect to agreements other than the offering plan, plaintiffs may enforce one
of the agreements, to the extent it imposed obligations running in their favor, such as the
provision of relevant documents, but were not entitled to enforce other agreements,

Fraud -- Fraudulent Concealment -- Sufficiency of Pleading

7. Plaintiffs, the owners of condominium units, stated claims for fraud against the sponsors and
other parties involved in the conversion and operation of the condominium. Allegations of fraud
were sufficient where they went far beyond mere breach of the offering plan and instead alleged
conduct meant to enrich individuat board members at the expense of the condominium, and
where the complaint specifically alleged that the managing agent defendants aided and abetted
the board member defendants in this fraud, or benefitted by it, and that the accountants derived
significant professicnal fees in assisting the board member defendants in the course of falsifying
necessary documents and financial statements.

Torts -- Interference with Prospective Economic Advantage
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8. In an action by plaintiffs, as condominium unit owners, against the sponsors and other parties
involved in the conversion and operation of the condominium, one of the individual plaintiffs
stated a cause of action for tortious interference with prospective economic advantage based
upon her allegations that she was prevented from favorably refinancing her mortgage by the fact
that the sponsor still owned 30% of the units, and that the defendants falled to respond
appropriately to her lender's inquiries with regard to the condominium’s financial circumstances,
allegedly in retaliation for her complaints about the current apportionment of ownership. Plaintiff
raised an issue of fact in opposition to cne of the individual defendant sponsor/manager's denial
of knowledge by submitting a copy of defendant’s letter to the lender.

COUNSEL: Shelley Thompson, Sunnyside, for appellants.

Silverman Perlstein & Acampora, LLP, New York City (Robert 1. Ansell of counsel), for Richard
Nussbaum and others, respondents.

Perez, Furey & Varvaro, Uniondale (Keith J. Frank of counsel), for Michael Kondrat, respondent.

JUDGES: ANITA R. FLORIO, J.P., GABRIEL M. KRAUSMAN, ROBERT A. SPOLZINO, ROBERT A.
LIFSON, 11.

OPINION BY: SPOLZINO

OPINION

[**60] [*179] Spolzino, J.

This appeal presents several significant issues of apparent first impression with respect to the
retationship between condominium unit owners, on the one hand, and [**#%3] the sponsor and
other parties involved in the conversion and operation of the [*¥*180] condominium, on the
other. It requires that we decide, principally, three questions:

(1) Does the owner of a candominium unit have standing to sue to recover damages for a wrong
to the condominium, either individually, based upon the alleged harm to his or her individual
interest in the comman elements and finances of the condominium, or derivatively, on behalf of
the condominium?

(2) Does the managing agent of the condominium or its accountant owe a fiduciary duty to the
owners of the condominium units?

(3) May a unit owner bring an action against the condominium's accountant for professional
negligence in connection with [¥*61] the accounting services provided to the condominium?

In addition, we must determine whether the Supreme Court correctly dismissed the plaintiffs'
claims sounding in breach of contract, fraud, and tortious interference with prospective economic
advantage.

Background

These issues arise in the context of an action brought by the owners of several units in the Royal
Kent Condominium (hereinafter the condominiumy), which is located in Sunnyside, Queens. In
1987 the building, which had [***4] previously been composed of rental units owned by the
defendant Morjay Realty Corporation {hereinafter the owner), was converted into a condominium
pursuant to a conversion sponsared by the defendant Morjay Realty Company, LLC (hereinafter
the sponsor). The defendants Richard Nussbaum and Eric Nussbaum (hereinafter the
Nussbaums) are the principals of the sponsor.
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Upon the conversion, the Nussbaums became members of the condominium's board of
managers, as did the defendant Michael Kondrat, who was a nonresident unit owner. (The
Nussbaums and Kondrat, when referred to together, will hereinafter be identified as the board-
member defendants. Where appropriate, the board-member defendants, together with the
owner and the sponsor, will hereinafter be referred to collectively as the condominium
defendants.) The Nussbaums also allegedly own and operate the defendants Nussbaum
Management Corporation, Nussbaum Realty Corporation, and DHN Management, Inc.
(hereinafter collectively referred to as the managing agent defendants), each of which has acted
as the managing agent of the condominium at various times since the conversion. The
defendants Nussbaum Realty Company, LLC, and Nussbaum [*181] Associates [*¥**5]
Company, LLC (hereinafter collectively referred to as the unrelated Nussbaum entities) are other
entities allegedly owned and controlled by the Nussbaums. The defendant Gould, and the firm in
which he is a principal--the defendant Glickman & Gould, LLP (hereinafter collectively referred to
as the accountants)--performed accounting services for the condominium,

Of the nine causes of action, six are brought individually by the plaintiffs and three are brought
derivatively an behalf of the condominium. Individually, the plaintiffs allege causes of action
sounding in breach of contract, tortious interference with prospective econemic advantage,
fraud, and breach of fiduciary duty. As against the accountants, the plaintiffs individually aliege
intentional, negligent, or reckless failure to report the condominium's financial status accurately,
as well as fraud. Derivatively, on behalf of the condominium, the plaintiffs assert causes of
action against the condominium defendants alleging breach of fiduciary duty, against the
condominium defendants and managing agent defendants alleging waste and gross
mismanagement of condominium property, and against the accountants alleging

professional [***6] negligence.

When one of the plaintiffs, Florenta Caprer, moved for a preliminary injunction to, among other
things, prohibit the defendants from spending condominium funds for other than certain
purposes during the pendency of this action, all of the defendants collectively cross-moved for
summary judgment dismissing the amended complaint. The Supreme Court denied the motion
for injunctive relief and granted the cross motion for summary judgment in most respects,
allowing to stand only so much of the first cause of action as aileged a breach of contract by the
sponsor and so much of the fourth cause of action as alleged a breach of fiduciary duty by

the [**62] board-member defendants. All of the remaining causes of action asserted in the
complaint were dismissed. The plaintiffs appeal from so much of the order as granted, in part,
the defendants' cross motion for summary judgment.

Capacity and Standing to Sue

The cross motion for summary judgment first asserted that the plaintiffs were without capacity

and standing to bring this action. HNIE Aithough related, these are distinct concepts (see Silver v
Pataki, 96 NY2d 532, 537, 755 NE2d 842, 730 NYS2d 482 [2001]). Capacity "is a threshold
guestion involving [***7] the authority of a litigant to present a grievance [¥182] for judicial
review" (Matter of Town of Riverhead v New York State Bd. of Real Prop. Servs., 5 NY3d 36, 41,
832 NE2d 1169, 799 NYS2d 753; see Community Bd. 7 of Borough of Manhattan v Schaffer, 84
NY2d 148, 155, 639 NE2d 1, 615 NYS2d 644 [1994]). Standing to sue requires an interest in the
claim at issue in the lawsuit that the law will recognize as a sufficient predicate for determining
the issue at the litigant's request (see New York State Assn. of Nurse Anesthetists v Novello, 2
NY3d 207, 211, 810 NE2d 405, 778 NYS2d 123 [2004]). "Without both capacity and standing, a
party lacks authority to sue" (Matter of Graziano v County of Albany, 3 NY3d 475, 479, 821
NE2d 114, 787 NYS2d 689 [2004]).

Because the plaintiffs here are natural persons, there is no doubt that they have capacity to sue
and be sued as individuals. Hence, the relevant inquiry with respect to the claims they assert
individually is whether their status in relation to each asserted claim permits them to present
some or all of their grievances for judicial review. The issue in that regard is, therefore, one of
standing. By contrast, the ability of the plaintiffs to assert claims derivatively, i.e., as persons
acting on behalf of the [***8] condominium as a result of their respective interests in the
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common elements, depends upon whether the plaintiffs have "authority to sue" on that basis
(Silver v Pataki, supra at 537). The issue in that regard is thus one of capacity.

A. Standing to Assert Individual Claims
[1] #NZF A plaintiff generally has standing only to assert claims on behalf of himseif or herself.
Although there are situations in which representative or organizational standing is permitted
(see CPLR 1004; Rudder v Pataki, 93 NY2d 273, 278, 711 NE2d 978, 682 NYS2d 701 [1999];
Matter of Dairylea Coop. v Walkley, 38 NY2d 6, 9, 339 NE2d 865, 377 NYS2d 451 {1975]), one
does not, as a general rule, have standing to assert claims on behalf of another (see Society of
Plastics Indus, v County of Suffolk, 77 NY2d 761, 773, 573 NE2d 1034, 570 NYS2d 778 [1991];
Matter of Hebel v West, 25 AD3d 172, 175, B03 NYS2d 242 [2005]).-As explained by the Court
of Appeals: :

"Whether a person seeking relief is a proper party to request an adjudication is an
aspect of justiciability which, when challenged, must be considered at the outset of
any litigation {(Matter of Dairyfea Coop. v Walkiey, 38 NY2d 6, 9, 339 NE2d 865, 377

NYS2d 451). HN:"?Standing is a threshold [***9] determination, resting in part on
policy considerations, that a person should be allowed access to the courts to
adjudicate the merits of a particular dispute that satisfies the other justiciabitity
criteria (see, Comment, Standing of Third Parties to Challenge [*183]
Administrative Agency Actions, 76 Cal L Rev 1061, 1067-1068 [1988]; see also,
Warth v Seldin, 422 US 490, 498, 95 S Ct 2197, 45 L. Ed 2d 343)" (Society of
Plastics Indus. v County of Suffolk, supra at 769).

The Court of Appeals has defined the standard by which [¥**¥63] standing is measured,
explaining that a plaintiff, in order to have standing in a particuiar dispute, must demonstrate an
injury in fact that falls within the relevant zone of interests sought to be protected by law (see
Matter of Fritz v Huntington Hosp., 39 NY2d 339, 346, 348 NE2d 547, 384 NYS2d 92 [1976)).
Specifically, this familiar two-part test requires a plaintiff first to establish that he or she will
actually be harmed by the challenged action, and that the injury is more than conjectural.
Second, the injury a plaintiff asserts must fall within the zone of interests or concerns sought to
be promoted or protected by the statutory [***10] provision or recognized common-law
relationship pursuant to which a defendant has acted (see New York State Assn. of Nurse
Anesthetists v Novello, supra at 211; Matter of Mahoney v Pataki, 98 NY2d 45, 52, 772 NE2d
1118, 745 NYS2d 760 [2002]; Society of Plastics Indus. v County of Suffolk, 77 NY2d 761, 773,
573 NE2d 1034, 570 NYS2d 778 [1991]; Matter of Colella v Board of Assessors of County of
Nassau, 95 NY2d 401, 409-410, 741 NE2d 113, 718 NYS2d 268 [2000]; Gifford v Guilderland
Lodge, No. 2480, B.P.O.E., 272 AD2d 721, 723, 707 NYS2d 722, 724 [2000]).

The individual claims asserted by the plaintiffs here arise out of the plaintiffs' interest in the

common elements of the condominium. #N4FCondominium ownership is a hybrid form of real
property, created by statute (see Real Property Law art 9-B [§ 339-d et seg.] [hereinafier the
Condominium Act]). Pursuant to the Condominium Act, each owner holds a real property interest
in his or her unit and its appurtenances (see Real Property Law § 339-g), which consists of an
exclusive possessory interest in the unit (see Real Property Law § 339-h} and an undivided
interest in the common elements of the condominium (see Real Property Law § 339-i; [**¥11]
Murphy v State of New York, 14 AD3d 127, 132-133, 787 NYS2d 120 [2004]; Schoninger v
Yardarm Beach Homeowners' Assn., 134 AD2d 1, 5-6, 523 NYS2d 523 [1987]; Kaufman & Broad
Homes of Long Is. v Albertson, 73 Misc 2d 84, 84-85, 341 NYS2d 321 [1972]; see also Hidden
Ridge At Kutsher's Country Club Homeowner’s Assn. v Chasin, 289 AD2d 652, 653, 734 NYS2d
292 [2001]; Frisch v Bellmarc Mgt., 190 AD2d 383, 387, 597 NYS2d 962 [1993]). The unit
owners also have a mutual interest in the “"common profits and expenses” of the condominium,
which are "distributed among, and . . . charged to," respectively, the owners "according to their
respective common interests" (Real Property Law § 339-m).
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